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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUL 202004
STATE OF ILLINOIS

CommonwealthEdisonCompany ) Pollution Control Board
Petitioner, )

) PCB04-215
) TradeSecretAppeal

v. )
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

Midwest GenerationEME, LLC, )
Petitioner, )

) PCBO4-216
) TradeSecretAppeal

V. ) (Not Consolidated)
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

MOTION FOR LEAVE TO FILE SIERRA CLUB’S REPLY TO
COMMONWEALTH EDISON’S RESPONSETO SIERRA CLUB’S MOTION

FOR INTERVENTION

Pursuantto 35 Ill. Adm. Code101.500(E),SierraClub respectfullysubmitsthis

Motion For Leaveto Replyto CommonwealthEdison’sResponseto SierraClub’s

Motion for Intervention. In supportof this Motion, theSierraClub assertsthefollowing:

1. On June21,2004, SierraClubfiled aMotion for Intervention(“MOI”)

in theabovecaptionedproceedingon thebasisthat thefinal orderoftheBoardmay

adverselyaffect andmateriallyprejudiceits interests.

2. On July 7, 2004,CommonwealthEdisonfiled its Responseto Sierra

Club’s Motion for Intervention,raisingseveraldetailedargumentsin oppositionto Sierra

Club’s Motion ForIntervention.
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3. In orderto provideamorecompleteargumentto respondto

CommonwealthEdison’sdetailedobjections,SierraClub nowformally requestsleaveto

file its Replyasattached.

4. Grantingleaveto file theReplywill notundulydelaynormaterially

prejudiceor interferewith an orderlyandefficientproceeding,andwill providea full,

fair andcompleteopportunityfor SierraClub to respondto CommonwealthEdison’s

objections,thusaiding theBoard’sdeliberativeprocess.In theabsenceof anopportunity

to Replyto CommonwealthEdison’sdetailedobjections,SierraClub will bematerially

prejudiced.

WHEREFORE,for thereasonsstatedabove,theSierraClub respectfullyrequests

that theIllinois Pollution ControlBoardenteran Ordergiving leave for theSierraClub to

file its Reply.

Respectftillysubmitted,

i~* ~
Keith Harley,Oneof SierraClub~9AttomeYs

KeithHarley
Annie Pike
ChicagoLegal Clinic, Inc.
205 W. Monroe,

4
th Floor

Chicago,IL 60606
(312) 726-2938
(312)726-5206(fax)
kharley@kentlaw.edu
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RECE WED

BEFORE THE ILLINOIS POLLUTION CONTROL BOARI~LERK$OFFICEJUL 20 2004
CommonwealthEdisonCompany )

Petitioner, ) STATE OFILLINOIS
) PCB04-215 Pollution ControlBoard
) TradeSecretAppeal

v. )
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

Midwest GenerationEME, LLC, )
Petitioner, )

) PCBO4-216
) TradeSecretAppeal

v. ) (Not Consolidated)
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

REPLY TO COMMONWEALTH EDISON’S RESPONSETO SIERRACLUB’S

MOTION FOR INTERVENTION

Pursuantto 35 Ill. Adm. Code101.500(E),SierraClub respectfullysubmitsthis

Replyto CommonwealthEdison’sResponseto SierraClub’s Motion for Intervention. In

supportof this Reply,theSierraClub assertsthe following:

1. On or aboutFebruary12, 2004, theSierraClub submittedan Electronic

Freedomof InformationAct requestto theIllinois EnvironmentalProtectionAgency

(“IEPA”) seekingall documentssubmittedto theIEPA by CommonwealthEdisonEME,

LLC (“CommonwealthEdison”) in responseto an informationrequestunderSection114

of theCleanAir Act, 42 U.S.C. § 7414(c).
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2. TheSierraClub is anot-for-profit environmentalgroupwith 26,000

membersin Illinois. It worksonbehalfof its membersandthegeneralpublic to restore

cleanandhealthyair to Illinois andto protectIllinois lakes,rivers andstreamsfrom

pollutants.

3. Pursuantto theUnitedStatesEnvironmentalProtectionAgencyRequestfor

InformationunderSection114oftheCleanAir Act, CommonwealthEdisonsubmitted

documentsto theIEPA. CommonwealthEdisonhasassertedthat someinformationin

thosedocumentsis tradesecretandconfidentialbusinessinformation. Thatinformation

relatesto coal-firedpowerstationsformerlyownedandoperatedby Commonwealth

Edison,all ofwhich arelocatedin theStateof Illinois.

4. Onor aboutApril 23, 2004,theJEPAgrantedCommonwealthEdison’s

requestfor tradesecretprotectionanddeniedit in part. In its April 23,2004letter, IEPA

indicatedit wouldceaseprotectinginformationnotsubjectto tradesecretprotection

unlessIEPA wasservedwith noticeoffiling of aPetitionfor review. A copyofthis

letterwassentto SierraClub becauseof its pendingFreedomofInformationAct request.

5. On June2, 2004, CommonwealthEdisonfiled aPetitionfor Reviewof

Illinois EnvironmentalAgency’sDenialof TradeSecretProtection(“Petition for

Review”).

6. On June17, 2004,theIllinois Pollution ControlBoard(the“Board”)

acceptedCommonwealthEdison’sPetitionfor Review.

7. OnJune21, 2004,SierraClub filed a Motion for Intervention(“MOI”)

on thebasisthat thefinal orderoftheBoardmayadverselyaffect andmaterially

prejudiceits interests.Pursuantto 35 Ill. Adm. Code101.402(d)(2)and(3), intervention
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will beallowedif SierraClub maybe“materiallyprejudicedabsentintervention”or

“adverselyaffectedby afinal Boardorder.” In its MOI, theSierraClub hasadequately

establishedthatit would be materiallyprejudicedabsentinterventionor adversely

affectedby a final Boardorder, andprovidesfurther supportin this Reply.

8. TheIEPA is statutorilyobligatedto ensurethat thepublic’saccessto

informationis in accordancewith theapplicablelaws. Section7(a)oftheIllinois

EnvironmentalProtectionAct (“Act”) requirestheJEPAto haveall files, recordsand

dataopen,for reasonablepublic inspectionwith theexceptionofcertaindocumentsthat

constitutetradesecrets.Section7(c) oftheAct providesthat all emissiondatareportedto

theIEPA shallbe madeavailableto thepublic to theextentrequiredby thefederalClean

Air Act. Theserequirementsarefacilitatedby Section4(b)of theAct, which requiresthe

IEPA to collect anddisseminateinformationasnecessaryto carryout theAct’s purposes.

Accordingly, theIEPA is requiredto not only collectanddisseminateinformation,but to

affirmatively ensurethat thepublic is affordedaccessto files, recordsand data.

9. Section1 oftheIllinois Freedomof InformationAct, 5 ILCS 140/1,

enumeratesthepublic policy andLegislativeintent of thestatute:

Pursuantto thefundamentalphilosophyoftheAmericanconstitutional
form of government,it is declaredto be thepublicpolicy oftheStateof
Illinois that all personsareentitled to full and completeinformation
regardingtheaffairs ofgovernmentandtheofficial actsandpoliciesof
thosewho representthemaspublic officials andpublic employees
consistentwith thetermsofthis Act. Suchaccessis necessaryto enable
thepeopleto fulfill theirdutiesof discussingpublic issuesfully andfreely,
makinginformedpolitical judgmentsandmonitoringgovernmentto
ensurethat it is beingconductedin thepublic interest. 5 ILCS 140/1.

Furthermore,“restraintson informationaccessshouldbe seenas limited exceptionsto the

generalrule that thepeoplehavearight to know thedecisions,policies,procedures,rules,
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standards,and otheraspectsofgovernmentactivity that affect theconductof government

andthelivesof any orall of thepeople.Theprovisionsofthis Act shallbeconstruedto

this end.” 5 ILCS 140/1.

10. Section114(a)ofthefederalCleanAir Act providesthefollowing:

(1) theAdministratormayrequireanypersonwho ownsoroperatesanyemission
source,whomanufacturesemissioncontrolequipmentorprocessequipment,who
theAdministratorbelievesmayhaveinformationnecessaryfor thepurposesset
forth in this subsection,orwho is subjectto anyrequirementof this chapter,on a
one-time,periodicor continuousbasisto:

a. establishandmaintainsuchrecords;
b. makesuchreports;
c. install,use,andmaintainsuchmonitoringequipment,andusesuch

audit procedures,ormethods;
d. samplesuchemissions;
e. keeprecordson controlequipmentparameters,productionvariablesor

otherindirectdatawhendirect monitoringof emissionsis impractical;
f. submitcompliancecertificationsin accordancewith subsection(a)(3)

of this section;and
g. providesuchotherinformationas theAdministratormayreasonably

require.

Furthermore,Section114(c)oftheCleanAir Act providesthat “any records,reportsor

informationobtainedundersubsection(a) ofthissectionshall be availableto thepublic.”

42 U.S.C. 7414(a)and(c).

11. SierraClub’s interestin thematterbeforetheBoard involvesestablishing

arecordofthepublic’s interestin havingaccessto informationconsistentwith Illinois

andfederallaw asdescribedabove.

12. Becauseit hasapendingFreedomof InformationAct (“FOIA”) requestfor

the informationthat is subjectofthis proceeding,denialof theMOI will adverselyaffect

SierraClub by preventingit from making an adequaterecordof its interestsin the

hearingbeforetheBoardin theeventthat SierraClub decidesto appealany adverse

decisionregardingthereleaseof requestedrecordsby theBoardasauthorizedby Illinois
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statute,415 ILCS 4/41 andIll. Adm. Code130.201(b).Pursuantto Section130.214(b)of

theIllinois AdministrativeCode,“an owneror requesterwho is adverselyaffectedby a

final determinationoftheBoardpursuantto this Subpartmayobtainjudicial reviewfrom

theappellatecourtby filing apetitionfor reviewpursuantto Section41 of theAct.” 35

Ill. Adm. Code130.214(b)(emphasisadded).Therefore,astheFOIA requester,Sierra

Club is entitledby law theright to appealany adversedecisionregardingthereleaseof

requestedrecordsby theBoard. Simply it is inconsistentthat theSierraClub is entitled

theright to appealbut not theright to intervenein orderto createanadequaterecordof

its interestsin thehearingbeforetheBoard. Denialof SierraClub’s MOI will most

certainlyadverselyaffect SierraClubby preventingit from makingan adequaterecordof

its interestsin thehearingin theeventSierraClub decidesto appealany adversedecision

regardingthereleaseof requestedrecords.

13. In Paragraph10 of theResponse,CommonwealthEdisonassertsthe

“SierraClub’s will notbe materiallyprejudicedif it is not allowedto intervenein this

proceeding.”However,pursuantto 5 ILCS 140/1, “it is declaredto be thepublic policy

of theStateof Illinois that all personsareentitledto full and completeinformation

regardingtheaffairsofgovernment,”andthat “such accessis necessaryto enablethe

peopleto fulfill theirdutiesofdiscussingpublic issuesfreely,makinginformedpolitical

judgmentsand monitoringgovernmentto ensurethat it is beingconductedin thepublic

interest.”(emphasisadded).Moreover,Section114(c)oftheCleanAir Act states“any

records,reportsor informationobtainedundersubsection(a) of thissectionshallbe

availableto thepublic.” 42 U.S.C. § 7414. Therefore,accordingto both Illinois and

federal law, theBoard’sfinal determinationindeedinvolvesan analysisof SierraClub’s
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andthegeneralpublic’s interestin therequestedinformation. BecausetheBoardwill

needto consider,andproperlyshouldconsider,SierraClub’s andthepublic’s interestin

this informationduring this proceeding,SierraClub will bemateriallyprejudicedif its

MOI is deniedby theBoard,thusrenderingit unableto establishavalid recordofSierra

Club’s or thepublic’s interestin this information.

14. In Paragraph12 of theResponse,CommonwealthEdisonassertsthat Sierra

Club’s interventionwould “undulydelay,materiallyprejudiceandotherwiseinterfere

with an orderlyand efficientproceeding.”TheSierraClub is not seekingto participatein

orderto gainaccessto thedisputeddocumentsprior to a final Boarddecisionon thetrade

secretprotectionissue. Moreover,theSierraClub is not seekingto controlanydecision

deadlinenorpartakein conductingdiscovery,interrogatories,depositions,orrequeststo

admit. Rather,theSierraClub’s focusin this hearinginvolvescreatingarecordofthe

public’s interestin havingaccessto informationconsistentwith Illinois andfederallaw.

Allowing theSierraClub to intervenewill notundulydelaytheseproceedingsnor

materiallyprejudiceeitherCommonwealthEdisonor theIEPA in light ofthetimeliness

oftheMOI andthedisparateinterestsoftheSierraClub andtheoriginal partiesto the

appeal.

15. CommonwealthEdisonassertsthat SierraClub’s interventionis unnecessary

becausetheonly argumentsit would raisearelegalargumentsthat canberaisedby the

IEPA. However,theIEPA stipulatesto SierraClub’s interventionundercertain

restrictionsthatSierraClub accepts.Further,legal argumentsrelatedto thepublic right

to accessto informationunderthecircumstancespresentedin this caseare critical to the

Board’sdeliberativeprocess.TheissueSierraClub is bringinginto this proceeding
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regardsthepublic’sinherentright to accesstherecordsoftheJEPA. This canhardlybe

consideredcompletelyunrelatedto the issuebeforetheBoard,consideringthese

proceedingswereinitiatedby aFOIA requeston behalfoftheSierraClub, consistent

with Section114(c)of theCleanAir Act. Oneof thestatedgoalsoftheIllinois General

Assemblyin enactingtheIllinois EnvironmentalProtectionAct is to increasepublic

participationin protectingtheenvironment. 415 ILCS § 5/2(a)(v). This goal is

facilitatedin partby allowing thepublic accessto therecordsoftheJEPA,with certain

well-known exceptions.Thepublic’sright to haveaccessto theserecordsis underscored

by theIllinois FreedomofInformationAct, 5 ILCS 140/1, Section114(c)oftheClean

Air Act and Section7 of theIllinois EnvironmentalProtectionAct, all of whichare

intendedto allow thefree flow ofinformationto thegeneralpublic, including theSierra

Club. Again, theSierraClub seeksto createarecordofthepublic’s interestsin having

accessto informationconsistentwith Illinois and federallaw, andinterveningin the

proceedingsbeforetheBoardwouldnot undulydelaynormateriallyprejudiceor

interferewith anorderlyand efficientproceeding.
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WHEREFORE,for thereasonsstatedabove,theSierraClub respectfullyrequeststhat the

Illinois Pollution ControlBoardenteran Orderallowing theSierraClub to interveneand

for leavefor its attorneysto file their Appearances.

Respeo,tfu~Hysubmitted,

~

Keith Harley,OneofSierraClub’s AJ~orneys

KeithHarley
AnniePike
ChicagoLegal Clinic, Inc.
205 W. Monroe,4t1~Floor
Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
kharley@kentlaw.edu
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CERTIFICATE OF SERVICE

I, KEITH HARLEY, an attorney,certify that truecopiesoftheforegoingMotion for
LeaveTo File A ReplyTo CommonwealthEdison’sResponseTo SierraClub’s Motion
For Interventionweremailedby First ClassMail, by depositingthesamein theU.S. Mail
depositorylocatedat 220 WestMonroe,Chicago,Illinois, in an envelopewith sufficient
postageprepaidon July 20, 2004, to thefollowing:

RobbLayman
SallyA. Carter
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276

BradHalloran
HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolph
Suite 11-500
Chicago,IL 60601

AnnAlexander
PaulaBeckerWheeler
Office of theAttorneyGeneral
188WestRandolph,20th Floor
Chicago,IL 60601

Byron F. Taylor
ChanteD. Spann
SidleyAustin Brown & WoodLLP
Bark OnePlaza
10 S. Dearborn
Chicago,IL 60603

AndrewN. Sawula
SheldonA. Zabel
Mary Aim Mullin
SchiffHardinLLP
6600SearsTower
Chicago,IL 60606


